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SYLLABUSBY THE COURT

1. “A mation made pursuant to Rule60(b), W.VaR.C.P., doesnot tall therunning of the
apped timeof eight months[now four months] provided by West VirginiaCode, Chapter 58, Article5,

Section 4, as amended.” Syl. Pt. 1, Toler v. Shelton, 157 W.Va. 778, 204 S.E.2d 85 (1974).

2. “A mation which would otherwise qudify asaRule 59(e) motion that isnot filed and
served within ten days of the entry of judgment isa Rule 60(lb) motion regardless of how styled and does
not toll the four month apped period for gpped tothiscourt.” Syl. Pt. 3, Lievingv. Hadley, 188 W.Va

197, 423 S.E.2d 600 (1992).

3. “Whenaparty filing amotion for recond deration does not indicate under which West
VirginiaRuleof Civil Procedureit isfiling themotion, themotionwill be consderedto beeither aRule
59(e) mation to dter or amend ajudgment or aRule60(b) motion for relief from ajudgment order. If the
moation isfiled within ten daysof the circuit court'sentry of judgment, the motion istrested asamation to
dter or amend under Rule59(e). If themoationisfiled outsdetheten-day limit, it can only be addressed
under Rule 60(b).” Syl. Pt. 2, Powderidge Unit Owners Association v. Highland Properties,

Ltd., 196 W.Va 692, 474 S.E.2d 872 (1996).



4. *Angpped of thedenid of aRule 60(b) moation bringsto congderaion for review only
theorder of denid itsalf and not the substance supporting the underlying judgment nor thefina judgment

order.” Syl. Pt. 3, Toler v. Shelton, 157 W.Va 778, 204 S.E.2d 85 (1974).

5. “Inreviewing an order denying amotion under Rule60(b), W.VaR.C.P,, thefunction
of the appdlate court islimited to deciding whether thetria court abused itsdiscretion in ruling that
aufficient groundsfor disurbing thefindity of thejudgment werenot showninatimely manner.” Syl. P

4, Toler v. Shelton, 157 W.Va 778, 204 S.E.2d 85 (1974).

6. “A motion to vacate ajudgment made pursuant to Rule 60(b), W.VaR.C.P,, is
addressed to the sound discretion of the court and the court's ruling on such maotion will not be disturbed
on appeal unlessthereisashowing of an abuse of such discretion.” Syl. Pt. 5, Toler v. Shdton, 157

W.Va. 778, 204 S.E.2d 85 (1974).

7. “A oourt, intheexerdseof discretiongivenit by theremedid provisonsof Rule60(b),
W.VaR.C.P., should recognizethat the ruleisto beliberaly consrued for the purpose of accomplishing
justiceand thet it was designed to fadilitate the desrablelegal objectivethat casesareto be decided onthe

merits.” Syl. Pt. 6, Toler v. Shelton, 157 W.Va. 778, 204 S.E.2d 85 (1974).

8. “A mation for summary judgment should be granted only whenit isdear thet thereis

no genuineissue of fact to betried and inquiry concerning thefactsisnot desrableto darify the gpplication



of thelaw.” Syl. pt. 3, Aetna Cas. & Surety Co. v. Federal Insur. Co. of New York, 148 W.Va.

160, 133 S.E.2d 770 (1963).

9. “Thedrcuit court'sfunction & the summary judgment Sageisnat toweigh theevidence
and determinethetruth of themétter, but isto determinewhether thereisagenuineissuefor trid.” Syl. P

3, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

10. “Theburden of proving an easement rests on the party daming such right and must

be established by clear and convincing proof.” Syl. PX. 1, Berkeley Development Corp. v. HutZer,

159 W.Va. 844, 229 SE.2d 732 (1976).



Per Curiam:

Thisisan apped by Stewart B. Law, Jr., (hereinafter “ Appdlant”) from adenia of a
moation for recons deration entered by the Circuit Court of Upshur County. Thelower court had granted
summary judgment infavor of Allegheny Power Company (herandfter “APC”), the Siate of West Virginia
Bureau of Commerce, Divisonof Naturd Resources(hereinafter “DNR”), and the State of West Virginia
Department of Trangportation, Divison of Highways (hereinafter “DOH”). The Appellant filed the
underlying civil action aleging entitlement to aright of way or eesement to his property through alocked
accessroad near Stone Cod Lakein Upshur County. The Appelant contendsthat the lower court erred
in denying hismoation for recong deration of asummary judgment entered infavor of the Appelleeswhere
numerousgenuineissuesof materid fact existed and dlarification of thosefactswasdesrableto determine
proper application of thelaw. Based uponareview of therecord, argumentsof counsdl, and relevant
precedent, this Court condudesthet thelower court abused itsdiscretion in denying the Appdlant’ smotion

for reconsideration.

I. Facts
Thefifteen-acre property inquestion, currently owned by the Appdlant, wasarigindly part
of aforty-seven-acretract of land purchasedin 1879 by AmosR. Shoulders (hereinafter “the Shoulders

tract”). 1n 1920, Mr. Shoulderssold five acresnear County Road 7 to Mr. David Golden (hereinefter “the



Goldentract”)." Mr. Shouldersdiedin 1923, and hisheirsfurther divided hisproperty and conveyed

parcels by various deeds.

InaFebruary 12, 1925, deed from T. E. West to W. E. Robinson separating thefifteen-
acretract now owned by the Appellant from the Shoul derstract, an express provison wasincluded for
“afreeright of way in and to said fifteen acrestract of land, which right of way isto extend in the most
practica courseor direction through thetract of land thisday described indeedtothesad T. E. West and
thetract described in adeed of samedatetothesaid Lillie Smith and to extend from said 15 acretract of
land to thetract of land now owned by David Golden, dl of said tracts of land being apart of said Amos
R. Shoulderstract of land. . ..” The Appellant contendsthat such right of way wasintended to create

access from the fifteen-acre tract to County Road 7, west of the fifteen-acre tract.

Variousother conveyancesof thefifteen-acretract weremadefrom 1925 to the present,

al referencing theright of way for ingressand egressto the fifteen-acretract.” A 1970 conveyance

The Golden tract, consisting of five acres on the western edge of the origind forty-seven acre
Shoulderstract, either bordered or was very near to County Road 7, a public road which apparently
served as access to the Shoulders tract.

“Howard J. Dowell, owner of thefifteen-acretract from 1957 to 1970, submitted an affidavit on
December 14, 1999, indicating that he used theright of way from hisfifteen-acretract to access County
Road 7. Forrest Summers, whosefather had owned theentire Shoulderstract, Sated in hisaffidavit thet
the ownersof dl thetracts subdivided from the Shoulderstract used the right of way to access County
Road 7. Mr. Christopher Poling, the Appellant’ simmediate predecessor intitle, indicated that when he
purchased the property, hewastold that he* could have akey to the lock to the gate on the accessroad
by thelake. ... Thisroadwashbuiltto replacethe origina road that wasflooded when thelake was put
in.” Mr. Poling did not request akey, but hewasinformed that akey wasavailable a French Creek Game

(continued...)



referenced theright of way “to said 15 acres moreor less, of land, for useasameansof ingressand egress

toand from same. . . .”

OnJdune 16, 1971, DOH entered into awritten agreement with APC under which severd
public roads, including County Road 7, wereto beabandoned and destroyed when Stonecod Lakewas
crested by APC. Aspart of this 1971 agreement, APC agreed to construct dternateroadsto replacethe
destroyed public roads. APC purchased the remaining three tracts that were originally part of the
Shoulderstract. Thus, of theorigind Shouldersproperty, only the Appel lant’ sfifteen-acretract isnot

currently owned by APC.

APC congructed Stonecod Lakein 1972. By leasedated October 1, 1972, APC leased
the certain properties surrounding thelake to the DNR. The Stonecod Lake Wildlife Management Area
(hereinafter “WMA") ismanaged by the DNR, “subject to al leases, liens, easement, rights of way, or
other encumbrances, whether or not of record, now outstanding or created hereafter with repect to the
premises.” Whiletherecordisnot entirely clear regarding what additional roadswere constructed by

APC, the DOH did eventually formally abandon County Road 7.

On September 26, 1996, the Appe lant purchased the fifteen-acre tract of property in

question. The deed included, verbatim, the reference to the 1925 deed and theright of way. The

%(....continued)
Farm.



Appdlant dso purchasad four other bordering tractsnot originaly part of the Shoulderstract, totaing 150
acres. A twenty-five-acretract purchased by the Appd lant lies between thefifteen-acre tract and County

Road 14/3.°

The Appdlant contends that aroad constructed by APC, known asthe “North Lake
Road,” isthedternate road contemplated by the 1971 agreement between DOH and APC. NorthLake
Road, which runsessentialy pardld to the abandoned and submerged County Roed 7, isgated and locked
beyond apublic access boat landing on Stonecod Lake, and APC contends that North Lake Road isa
private maintenanceroad rather than areplacement for County Road 7. Based upon informeation obtained
from his predecessor intitle, the Appe lant requested akey tothe gate a the French Creek Game Farm,
and hisrequest wasdenied.* The Appellant then requested akey from APC. APC dlegedly informedthe

Appellant that it would obtain akey for him, but the Appellant never received the key.

On November 14, 1997, the Appdllant filed acomplaint in the lower court, seeking an
easement and right of way on North Lake Road in order to gain accessto hisfifteen-acretract. Inthe

dternative, the Appdlant sought damagesfor lossof hisright of way and enjoyment of hisproperty. The

*Soecificaly, thefifteen-acretract lieswest of thetwenty-fiveacretract, and County Road 14/3
borders the twenty-five acre tract on its eastern edge.

‘Someindividuds, namely the DOH, DNR, ail, gas, and minerd owners, andindividuasin need
of accessto ceratin cemeteries, weregiven keysto theaccessgates. The Appe lant submitted affidavits
fromformer ownersindicating that severd individua sowning property abutting County Road 7 believed
that North L ake Road had been congtructed as areplacement road for County Road 7, snce North Lake
Road generally ran paralel to the old County Road 7 roadbed.
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Appd lant contendsthat hisfifteen-acretractisnow, for al practical purposes, landlocked. The Appdlees
questionsthat assertion, emphagizing that aportion of thetota 150 acresowned by the Appe lant borders

County Road 14/3, which could also provide access to the adjoining fifteen-acre tract from the east.

Subsequent to discovery, the Appelleesfiled ajoint motion for summary judgment on
November 24, 1999. The Appdlant filed aDecember 16, 1999, memorandum in oppasgition to the motion
for summary judgment, dleging that genuineissues of materid fact exided and outlining thoseissues The
lower court conducted ahearing on the mation for summeary judgment on December 21, 1999, and granted
summary judgment againg the A ppel lant by order dated January 5, 2000. Thelower court heldthat the
applicabletwo-year statute of limitations had expired and that even if the statute did not render the
Appdlant’scase moat, he had been divested of the easement by adverse passession since APC had used

the properties for ten years adversely to the Appellant’ sinterests.

On January 26, 2000, the Appd lant filed a“M otion to Reconsder and/or Clarify” the
January 5, 2000, order. Thereisdisagreement among the partiesregarding whether thismotion should be
characterized asaRule 60(b) mation, thereby failing to tall the running of the gpped period to this Court,
or aRule59(e) mation, tolling the running of the appedl period.> TheAppdlant contendstha heintended

hismoation for recongderation asaRule 59(e) motion and filed it within ten businessdays of hisrecept of

*The Appdlant did not gpped the summary judgment order to this Court, and we entertain the
present appeal from the lower court’s denial of the Appellant’s motion for reconsideration.
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the January 5, 2000, order. Thelower court denied the motion to reconsider by order entered September

18, 2000, and the Appdllant filed his petition for gpped of that denid withthis Court on January 16, 2001.

[1. Motions Under Rule 59(e) and Rule 60(b)

Thegppellate sandard of review inthismeatter isdependent upon resolution of theissue
of whether the Appdlant’ s January 26, 2000, “Maotion to Recondgder and/or Clarify” isdeemed aRule
60(b) motion or aRule59(e) motion.® In syllabus point oneof Toler v. Shelton, 157 W.Va. 778, 204
SE.2d 85(1974), thisCourt explained that “ [8] motion madepursuant to Rule60(b), W.VaR.C.P., does
not tall the running of the gpped time of eight months[now four monthg] provided by West VirginiaCode,
Chapter 58, Article5, Section4, asamended.” However, thefiling of aRule59(e) motion “suspend|s|
the running of thetimefor gpped, and that time does nat begin to run until the entry of an order deciding
theissuesraised by themotion.” Riffev. Armstrong, 197 W.Va. 626, 636, 477 S.E.2d 535, 545
(1996), holding modified on other grounds, Moats v. Preston County Comm'n, 206 W.Va. 8,

521 S.E.2d 180 (1999).

°Rule 60(b) of the West Virginia Rules of Civil Procedure provides, in relevant part:

Onmoationand upon suchtermsasarejud;, thecourt may relieve

aparty ... fromafina judgment, order, or proceeding for thefollowing

reasons. (1) [m]istake, inadvertence, surprise, excusable neglect, or

unavoidable cause; (2) newly discovered evidence...; (3) fraud ...,

misrepresentation, or other misconduct of an adverse party; (4) the

judgmentisvoid; (5) thejudgment hasbeen stisfied ...; or (6) any other

reason justifying relief[.]

Rule59(e) of theWes VirginiaRulesof Civil Procedure providesthat “[a]ny motionto dter or amendthe
judgment shall be filed not later than 10 days after entry of the judgment.”
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This Court articulated the digtinction between a Rule 59(€) and a Rule 60(lb) motionin
gyllabus point three of Lieving v. Hadley, 188 W.Va. 197, 423 S.E.2d 600 (1992), asfollows. “A
motion whichwould otherwise qualify asaRule 59(e) motion that isnot filed and served within ten days
of the entry of judgment isaRule60(b) motion regardiess of how styled and doesnat toll the four month
appeal period for appedl to thiscourt.” See also Rosev. Thomas Memorial Hosp. Foundation,
Inc., 208 W.Va. 406, 541 S.E.2d 1 (2000); Sate ex rel. McDowell County Sheriff's Dep't v.
Sephens 192 W.Va 341, 452 SE.2d 432 (1994). Likewise, this Court explained asfollowsin syllabus
point two of Powderidge Unit Owners Association v. Highland Properties, Ltd., 196 W.Va
692, 474 S.E.2d 872 (1996):

When aparty filing amation for recondderation does not indicate

under whichWest VirginiaRuleof Civil Procedureit isfiling themotion,

the motion will be conddered to be either aRule 59(e) mation to dter or

amend ajudgment or a Rule 60(b) motion for relief from ajudgment

order. If themotionisfiled within ten daysof thecircuit court'sentry of

judgment, themoation istreasted asamation to dter or amend under Rule

59(e). If themotion isfiled outside the ten-day limit, it can only be

addressed under Rule 60(b).

TheAppdlant contendsthat thefiling of his January 26, 2000, mation should beconsdered
aRule59(e) mation talling therunning of thegtatute of limitationsand permitting full gppelatereview of the
underlying summary judgment action.” The Appdlant cannot prevail inthat argument, however, because
the January 26, 2000, motion was not filed within ten days of the January 5, 2000, entry of the lower

court’ ssummary judgment order. The Appdlant attemptsto escape thiscondusion by arguing thet theten-

‘AsthisCourt explainedin Riffe“[a] Rule59(e) motion isthe proper motion by which asummary
judgment may be timely attacked.” 197 W.Va. at 636, 477 S.E.2d at 545.
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day timelimitation did not begin to run until he recelved the order inthemail. Thisisnot the correct
gandard, and the Appellant’ sargument inthet regard fails. Applying the computation of time periods set
forthin Rule 6(a) of the West VirginiaRules of Civil Procedure, the tenth day after the entry of the
judgment, excduding weekendsand holidaysastherule requires, was January 20, 2000. Themationwas
not filed until January 26, 2000. Consequently, the January 26, 2000, mation must be conddered aRule

60(b) motion and managed accordingly.®

[11. Appellate Review of Rule 60(b) Denial
The determination that a motion should be characterized as a Rule 60(b) motionis
particularly sgnificantintermsof scope of appdlant review. Insyllabuspoint threeof Toler, thisCourt
explanedthat “[a]n gpped of thedenid of aRule60(b) mation bringsto congderationfor review only the

order of denid itsdf and not the substance supporting the underlying judgment nor thefind judgment order.”

&\e cond der the Appdllant’ smotion asaRule 60(b)(6) motion requesting relief for “any other
reason justifying relief from the operation of the judgment.” In footnote 22 of Powderidge, this Court
sStated:

We continue to caution trial counsdl that a “motion for
recondderation” isnat explictly sanctioned by theWest VirginiaRules of
Civil Procedure. Therearegood reasonstoavoidthelabd. Asatitle, it
Ismeaninglessand, moresgnificantly, whenamotionisdesgneted merdy
asa“motionfor reconsderaion,” the party employing thetermgivesthe
court nearly unfettered discretion to determineits meaning and scope.
Theseproblemscanbeavoided by counsd Iabeling themation according
to the rule he or she believesis applicable.

196W.Va a 705n.22, 474 SE.2d a 885n.22. A direct gpped from asummary judgment order isthe
more appropriate means through which to challenge the legal sufficiency of the ruling.
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Insyllabuspoint four of Toler, thisCourt continued: “In reviewing an order denying amotion under Rule
60(b), W.VaR.C.P,, thefunction of thegppe late court islimited to deciding whether thetrid court abused
itsdiscretion in ruling that sufficent groundsfor disurbing thefindity of thejudgment werenot shownina

timely manner.”

Further, insyllabus point five of Toler, thisCourt explained that “[a] motionto vacatea
judgment made pursuant to Rule 60(b), W.VaR.C.P., isaddressed to the sound discretion of the court
and the court'sruling on such motionwill nat be disturbed on goped unlessthereisashowing of an abuse
of suchdiscretion.” In assassing theissue of whether alower court abusad itsdiscretion in denying Rule
60(b) relief, this Court explained asfollowsin syllabus point six of Toler: “A court, inthe exercise of
discretion givenit by theremedid provisonsof Rule 60(b), W.VaR.C.P., should recognize thet therule
istobeliberdly condrued for the purposeof accomplishing justiceand thet it wasdesigned tofacilitatethe

desirable legal objective that cases are to be decided on the merits.”®

In Powderidge, this Court explained that while Rule 60(b) is not an invitation for
rditigation, it may e usad to encourage acourt to reconsder aprior determination. Spedificaly, this Court
stated:

Although Rule 60(b) does not explicitly dlow aparty tofilea
motion for darification and recongderation, it iswdl established that a

°See Syl. Pt. 2, Hamilton Watch Co. v. Atlas Container, Inc., 156 W.Va. 52, 190 SEE.2d
779 (1972) (*Inasmuch as courtsfavor the adjudication of caseson their merits, Rule 60(b) of the West
Virginia Rules of Civil Procedure should be given aliberal construction.”).
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proper Rule 60(lb) motion may urgeacourt to recondgder or vacateaprior
judgment. Syl. pt. 3, Lievingv. Hadley, 188 W.Va. 197,423 SE.2d
600 (1992); Bego v. Bego, 177 W.Va. 74, 78, 350 S.E.2d 701, 705
(1986); CNF Constructors, Inc. v. Donohoe Construction Co., 57
F.3d 395, 400-401 (4th Cir.1995) (per curiam); 11 CharlesA. Wright,
Arthur R. Miller, & Mary Kay Kane, Federal Practice and
Procedure § 2857 at 254-64 (2nd ed. 1995).

196 W.Va. at 704-05, 474 S.E.2d at 884-85 (footnote omitted).

Thelibera construction of Rule60(b), particularly within the context of asummary
judgment determination, isevident in this Court’ sresolution in Wolford v. Landmark American Ins.
Co., 196 W.Va 528, 474 SE.2d 458 (1996). InWolford, this Court encountered astuation in which
aRule60(b) mationfor rdief fromasummary judgment determination had been denied. Based uponthis
Court’ sdetermination that agenuineissue of materid fact existed, the Court concluded thet “the denid of
the appdlant's Rule 60(b) motion concerning Landmark condtituted an abuse of discretion.” Id. at 529,

474 S.E.2d at 459. The Court consequently remanded for further proceedings. 1d.

Similarly, in Foster v. Good Shepherd Interfaith Volunteer Caregivers, Inc., 202
W.Va 81, 502 SE.2d 178 (1998), this Court held, based upon the existence of genuineissuesof materia
fact, that thelower court erred in granting summary judgment™ and abused its discretion in denying the

appellant's Rule 60(b) motion to vacate its order of dismissal. Id. at 85, 502 S.E.2d at 182.

Thelower court had “ converted Good Shepherd's supplemental motion to dismissinto amotion
for summary judgment pursuant to West Virginia Rule of Civil Procedure, Rule56.” 202 W.Va. a
84,502 SE.2d at 181.
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In Sate ex rel. Consolidation Coal Co. v. Clawges, 206 W.Va. 222, 523 SE.2d
282 (1999), thisCourt again emphas zed theliberd congtruction afforded aRule60(b) inquiry and utilized
a Rule 60(b)(6) motion to permit an order to be vacated.

Thereexisted avery good“ reason judtifying relief fromthe operation of

thejudgment.” W.Va. R. Civ. P. 60(b)(6). That reason wasthat the

circuit court entered the order granting the Petitioner an additional

$1,000,000ininsurance coveragewithout first determining whether the

settlement agreement under which the Petitioner was to receive the

additional money even existed.
Id. at 230, 523 S.E.2d a 290. Thus, this Court has repeatedly employed a Rule 60(b)(6) andyssto
exploredementsof theunderlying judgment inthelegitimateeffort to determinewhether atrid court abused

its discretion in denying relief.

Inthe present case, dthough the A ppd lant has not succeeded in hisattempt to persuade
this Court that he has perfected aRule 59(e) chdlenge to the underlying order of summeary judgment, our
libera congtruction of Rule 60(b) and the attendant gppellate review of aRule 60(b) denid permitsthis
Court to review thisissue under an abuse of discretion standard. Our review for abuse of discretion
necessarily entallssome degree of consderation of the underlying dams presented to thelower court to
determine whether the lower court abused its discretion in denying the Appellant’ s motion for

reconsideration.

IV. Circuit Court Standard for Consideration of Summary Judgment Motion
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In syllabus point three of Aetna Casualty & Surety Co. v. Federal Insurance Co.
of New York, 148 W.Va. 160, 133 S.E.2d 770 (1963), this Court explained that “[a] motion for
summary judgment should be granted only when itisclear that thereisno genuineissue of fact to betried
and inquiry concarning thefactsisnot desrableto daify thegpplication of thelaw.” Insyllabuspoint three
of Painter v. Peavy, 192 W.Va 189, 451 S.E .2d 755 (1994), this Court explained asfollows. “The
creuit court'sfunction at thesummary judgment ageisnot to weigh the evidence and determinethetruth
of thematter, but isto determinewhether thereisagenuineissuefor trid.” AsthisCourt emphaszedin
Williamsv. Precison Caill, Inc., 194 W.Va 52, 459 SE.2d 329 (1995), “[slJummary judgment should
be denied ‘ even where thereis no dispute asto the evidentiary factsin the case but only asto the
conclusionsto be drawn therefrom.”” Id. at 59, 459 S.E.2d at 336 (quoting Piercev. Ford Motor

Co., 190 F.2d 910, 915 (4th Cir.1951)).

ThisCourt hasd so emphaszed that, “[i]n determining onreview whether thereisagenuine
issueof materid fact between the parties, thisCourt will condruethefects‘inalight mos favorableto the

losing party.”” Alpine Property Owners Association, Inc., v. Mountaintop Development
Company, 179 W.Va. 12, 17, 365 S.E.2d 57, 62 (1987) (quoting Masinter v. Webco Co., 164
W.Va 241, 242, 262 S.E.2d 433, 435 (1980)). The nonmoving party isentitled to “the benefit of dl
inferences, as‘[c]redibility determinations, thewe ghing of the evidence, and thedrawing of legitimate
inferencesfrom thefactsarejury functions, not thoseof ajudge].]’” Williamsv. Precison Coail, 194

W.Va 52, 59, 459 S.E.2d 329, 336, quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255

(1986). Likewise, wehaveconcludedthat “[t]heinferencesto be drawn fromtheunderlying affidavits,
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exhibits answerstointerrogatories, and depostionsmugt beviewedinthelight most favorabletothe party
opposing themotion.” Hanlonv. Chambers, 195W.Va. 99, 105, 464 SE.2d 741, 747 (1995). “On
amotion for summary judgment, neither atrid nor gppellate court cantry issuesof fact; adetermination
can only be made asto whether there areissuesto betried. To be spedific, if thereisany evidencein the
record from any sourcefrom which areasonableinference can bedravnin favor of thenonmoving party,

summary judgment isimproper.” Id. at 105, 464 S.E.2d at 747.

Asweobservedin Armor v. Lantz, 207 W.Va. 672, 535 S.E.2d 737 (2000), “[c]ourts
must srenuoudy avoid assuming theroleof trier of fact in rulingon mationsfor summary judgment:” 1d.
a 677,535 SE2da 742. “[W]herevaying inferences may be drawn from the same evidence, we must

view the underlying factsin alight mogt favorableto the non-moving party.” 1d. & 677,535 SE2d & 742.

V. The Appellant’s Allegations of Error on Appeal to this Court

The Appdlant contendsthat the lower court abusad it discretionin denying his“Mationto
Recongder and/or Clarify” and thet thelower court erred in granting the underlying mation for summary
judgment becausenumerousgenuinemateria issuesof fact remained and darification of thoseissueswas
necessary for proper resolution of thiscase. The Appd lant assartsthat genuineissuesof materid fact were
raisad regarding the manner inwhich the DOH abandoned roads submerged by the lake without providing

adequiate accessto affected properties™ The Appdlant further contendsthat agenuineissue of materia

"The Appdlant mantainsthat thelower court erred in finding it Significant that no action regarding
(continued...)
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fact exists with regard to whether North Lake Road, constructed by APC, should be considered a

replacement road for County Road 7 or ssimply a maintenance road as APC contends.

The Appdlant dso contendsthat thelower court erred in finding that the Appe lant had
failed to establish aright of way from the Golden tract, now owned by APC, to County Road 7. The
express easament granted by title used the phrase“to the Goldentract,” but the A ppel lant contends that
such reference could be properly interpreted asintending amethod of accessto County Road 7 & or near
the Golden tract. The Appd lant assartsthat subsequent use of such access route created a prescriptive
easament, evenif theexpresslanguage of the deed failed to create an easement through the Golden tract

to County Road 7.

The Appdlant aso assartsthat thelower court erred in ruling thet the doctrine of adverse
possesson divested the Appd lant of any rightsto theeesement. The Appdlessmantain thet any eesamert,
whether by expresslanguageinthedeed or by prescription, wasextinguished through adverse possesson
snce the maintenance road had been barricaded snce 1972. The Appdlant aso contendsthat the lower
court erredin finding that County Road 14/3 can be usad asaccesstothefifteen-acretract. The Appdlant

contendsthat itisnot economically feasbleto enter thefifteen-acretract from County Road 14/3 and

H(...continued)
accessto North Lake Road had been taken by the Appellant’ s predecessorsin title between 1974 and
1996. Thelower court discussed thisfact, asrdevant to the manner inwhich prior ownersgained access
to the property
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aoossthetwenty-five-acretract dso owned by the Appdlant. Thus, the Appdlant mantainsthat thelower

court erred in concluding that no easement by prescription or by necessity was supported by the facts.

TheAppdlant dsomaintainsthet thelower court erred inruling that thestatute of limitations
barred any action filed afer 1976 regarding the Appellees closure of North Lake Road. The Appelant
contendsthat North Lake Road isapublic road, to which no statute of limitations applieswherean
individud ischdlenging hisright to access. Inthedternative, the Appellant contendsthat evenif North
LakeRoadisaprivateroad, hedid not “discover” his cause of action against APC until hewasdenied
access. He consequently maintainsthat thediscovery ruletolled thestatute of limitations. The Appellees
assrt that thediscovery ruledoes not gpply totoll the statute s nce no action wastaken which prevented

the predecessorsin title from discovering that the road was barricaded.

V1. Discussion
This Court has conastently held that “[t]he burden of proving an easement restsonthe
party claming such right and must be established by dear and convincing proof.” Syl. Pt. 1, Berkeley
Development Corp. v. Hutzer, 150 W.Va 844, 229 SE.2d 732 (1976). Smilarly, the burden of
proving thetermination of an easement, ether by abandonment or adverse possesson, isthe party who
clamsthat the easement hasbeenterminated. Srahinv. Lantz, 193 W.Va. 285, 288, 456 SE.2d 12,

15 (1995). SeeKeller v. Hartman, 175 W.Va. 418, 333 S.E.2d 89 (1985).
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Inthe present case, thelower court was presented with numerousfactud assertionsby dll
litigants. From the evidence presented, the following essentid factscan be gleaned. County Road 7 was
initidly apublic highway providing accessto both the generd public and any property ownerswho
accessed their private property by traveling County Road 7. Thefifteen-acretract now owned by the
Appdlant became landlocked when it was divided from the Shoul derstract, and accessto the public road
was obtained by traveling west to County Road 7 acrosstwo other tractsof land. That accesswas st
forth by expresseasament in 1925, asquoted above, and Smilar language was usad to creste an eesement

in the Appellant’ s deed.

The Appdlless contend that the express easement provided access only to the Golden
tract, rather than through the Golden tract to County Road 7. The Appe lant countersthat argument by
assarting that the easement was created either through theexpress|anguage of the deeds, by necessity,

or by prescription.® Thereisevidencein therecord that the express|anguage of the deeds created an

29yllabus point four of Berkeley Development Corp. v. Hutzler, 159 W.Va. 844, 229
S.E.2d 732 (1976), provides as follows:

Whereoneownsand conveysaportion of hislandwhichiscompletely surrounded
by theretained land or partidly by theland of the grantor and theland of others, without
expresdy providingameansof ingressand egress, and wherethereisno other reesonable
means of accessto thegranted land, thelaw impliesan easement in favor of the grantee
over the retained portion of the original land of the grantor.

BThisCourt hasexplained the prereguisitesof aprescriptive easement asfollowsin syllabuspoint
two of Post v. Wallace, 119 W.Va. 132, 192 SE. 112 (1937):

The open, continuousand uninterrupted use of aroad over the
lands of another, under bona fide clam of right, and without objection
(continued...)
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easement at least to the Golden property, and the Appellant presented evidence that residents had
cong stently used that easement to access County Road 7. The consstency of useisasordevanttoa
determination of whether adverse possesson by APC would have deprived the Appel lant of useof his
aleged easament. Theseissueswerenot developed sufficiently a thelower court levd. The Appdlant's
assrtionsinthismatter, aswell asthe refutations of the Appellees, created undetermined and materid

Issuesof fact with regard to the Appellant’ scurrent rightsto use the easement for accessto hisproperty.

With regard to the Appe lant’ sright to utilize North Lake Road, the 1971 agreement
between APC and DOH isimplicated. That agreement, in essence, providedthat APC would relocate
County Road 7 to provide accessto property ownerswho utilized County Road 7 as accessto their
properties™ Wefind thet further development isessential to determine whether the Appellant’ srightshave
been violated by the abandonment and relocation procedures chosen by APC and DOH. When the Siate
elected to abandon County Road 7, severd concerns should have beenidentified, induding relocation of
roads for use by the generd public and entitlement to dternate access or compensation for removal of

access by certain property ownersusing County Road 7. 1t wasincumbent upon thelower court to

13(....continued)
fromthe owner, for aperiod of ten years, crestesin the user of such road
aright by prescription to the continued use thereof.

“The 1971 agreement provided that APC, then M onongahelaPower, would congtruct dternate
roads* generdly at thelocations designated in green on the print deted December, 1969.” The copy of
that print contained in the record before this Court isin black and white, and this Court cannot discern
where County Road 7 was to be relocated according to that 1969 map. Nor isit clear from the record
whether thelower court madethat determination and congdered it inregard to granting Summeary judgment.
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determinethemanner inwhichthe 1971 agreement affected therightsof the Appd lant, with al inferences

at the summary judgment stage being drawn in favor of the Appellant, as the non-movant.™

Theagreement required APCto acquirefeetitleto dl propertiesabutting the portions of
theroadsto bedestroyed. The Appdlant raised agenuineissueof materid fact regarding whether APC
properly obtained feetitle, free of encumbrances. Thetitle APC wias obligeted to obtain induded whatever
public or privaterights-of-way historicaly served adjoining properties, whether arisng beforeor after this
State assumed responsibility for some pulblic roadsin 1933 and theresfter.”® The extent to which APC
obtained feetitle, free of liensand encumbrances, isthevery gravamen of thiscivil action. DOH relied
upon APC' s certification of titlea itsown peril. If, in fact, the lower court finds that the Appellant had a
right of accessto County Road 7, then DOH and APC may have effected ataking of an extremdy vauable
right of accessfor whichthe Appellant has not been compensated.” Whilethe satutes governing the

authority of DOH permit it to aandon public rights of way, theright of the public and abutting landowners

SeeHall v. Pippin, 984 SW.2d 617 (Tenn. Ct. App. 1998) (holding that owners of property
abutting once public road continueto have private access easement over that road to their property even
after road loses its character as public road.); Mason v. Sate, 656 P.2d 465, 469 (Utah 1982)
(conduding that abutting property owner’ sright to preserve status quo entitles owner to easement over
abandoned publicroad only whereand to extent necessary for ingressand egressto and from property).

TheWest VirginiaL egidature reped ed the county system of road maintenancein 1933 and
adopted agatewideprogram. Thus, effectiveon duly 1, 1933, countiesrdinquished authority over county
and district roads to the West Virginia State Road Commission.

YIn syllabus point one of Sate ex rel. Ashworth v. The Sate Road Commission et al., 147
W.Va 430, 128 SE.2d 471 (1962), this Court Sated: “Theright of accessto and from apublic highway
Is a property right of which the owner can not be deprived without just compensation.”
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to have acontinued means of ingressand egress or just compensaion isignored where the abandonment

powers are regarded as plenary.

A genuineissue of materia fact dso exisswith regard to the Appellant’ saccessto his
property through County Road 14/3. The Appelleesmaintain that the Appellant does not need to use
North Lake Road to accesshis property since County Road 14/3 borders another tract owned by the
Appdlant onthe eastern border of thefifteen-acretract in question. The Appdlant, however, introduced
evidenceindicating that it was not economicaly feasbleto utilize County Road 14/3 to accessthefifteen-
acretract dueto thedifficult terrain. Again, ingranting summary judgment, the lower court isobliged to
draw inferencesin favor of the non-movant. Theissueof whether County Road 14/3isapossble entrance
for the fifteen-acre tract and whether access viaNorth Lake Road is by necessity is another issue of

material fact which has not been resolved.*®

Application of thetwo-year datute of limitations and the discovery rule cregte additiond
issues of fact basad upon the Appdlant’ s contention that the discovery rule gopliesand tollsthe satute of
limitations. The Appdlant contendsthat the 1971 agresment did not adequiatdly address his property rights,
dternateroadswerenat properly condructed, and hisproperty becamelandlocked. The Appdlant further

contendsthat hedid not discover thisviolation until he was denied accessto theroad leading to his

BT he determination of whether an easement is“ necessary” has been deemed aquestion of fact.
Black v. Steenwyk, 970 SW.2d 280, 283 (Ark. 1998).

19



property. Further deveopment of thefactsis necessary to determinethe Appdlant’ sentitlement to relief
under hisdiscovery rule argument. Asthis Court stated in Semple v. Dobson, 184 W.Va. 317, 400
SE.2d 561 (1990), ds0involving agatute of limitations challenge basad upon West VirginiaCode 55-2-
12 (19 ), “[blecausethereisamaterid question of fact with regard to when the plantiffs  right of action
accrued so asto commencetherunning of the tatute of limitations, the matter wasclearly aquestionfor

thejury.” Id. at 322, 400 S.E.2d at 566.2°

Wedsofed condrained to mention theissue of theburden to North Lake Road. Although
theissue has not been sguardy placed beforethis Court, there has been someindication thet the Appel lant

seeksto condruct aresdentid subdivigon on hisproperty and utilize North Lake Road asaccess. [If this

In syllabus point four of Gaither v. City Hosp., Inc., 199 W.Va. 706, 487 SE.2d 901 (1997),
this Court explained:

Intort actions, unlessthereisadear gatutory prohibition to itsgpplication, under
thediscovary rulethe gatute of limitations beginsto runwhen the plaintiff knows, or by the
exerdseof ressonablediligence, should know (1) thet the plaintiff hasbeen injured, (2) the
identity of theentity who owed the plaintiff aduty to act with due care, and who may have
engaged in conduct that breached that duty, and (3) that the conduct of thet entity hasa
causal relation to the injury.

See Syl. Pt. 1, Sewell v. Gregory, 179 W.Va. 585, 371 S.E.2d 82 (1988) (“ The two year Statute of
limitetion for atort action arigng from latent defectsin the congiruction of ahouse beginsto runwhenthe
injured partiesknew, or by the exercise of reasonable diligence should have known, of the nature of their
injury anditssources, and determining thet point intimeisaquestion of fact to beanswered by thejury.”);
Syl. Pt. 4, Hill v. Clarke, 161 W.Va. 258, 241 S.E.2d 572 (1978) (“ The question of when plaintiff
knowsor in the exercise of reasonable diligence hasreason to know of medica mapracticeisfor the

jury.”).
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Issuesurfaceson remand, obviousquestionsof burden to theeasement will beraised, and additiond issues

of fact may arise.

VIIl. Conclusion

Uponreview of theissuesin the present métter, the January 5, 2000, summeary judgment
order, andthe Appdlant’ s January 26, 2000, motion for recondderation, we condudethet thelower court
abusaditsdiscretionindenying the Rule60(b) relief. Wefind thet the Appellant demonstrated “ sufficient
groundsfor disturbing thefindity of thejudgment.” Syl. Pt. 4, Toler, 157 W.Va a 778, 204 SE.2d a
86. Thisconclusonisparticularly inescapablein light of the admonitionsof syllabus point sx of Toler
cautioning atrid court to“ recognize that the rule[Rule 60(b)] isto beliberaly consrued for the purpose
of accomplishing justice and thet it was desgned tofaallitate the desirablelegdl objectivethat casesareto

be decided on the merits.”

The podture of this Court, as examined above, has conastently been that “it isincumbent
upon atrid court to view thefactsin [asummary judgment motion] in alight mog favorable to the party
againg whomjudgment isto berendered.” Perrinev. Mert Development, Inc., 177 W.Va. 560, 562,
355 S.E.2d 53, 55 (1987), citing Board of Educ. of the County of Ohio v. Van Buren and
Firestone Architects, Inc., 165W.Va. 140, 267 S.E.2d 440 (1980). Based upon theforegoing, we
reversethelower court and remand thismeatter with directionsto grant the Rule 60(b) motion, st asdethe

summary judgment order, and proceed with this litigation in a manner consistent with this opinion.
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Reversed and Remanded.



